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Deputy State Appellate Public Defender
I.S.B. #9263
322 E. Front Street, Suite 570
Boise, Idaho 83702
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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
KEVIN NEIL CHARLES,
)
)
Defendant-Appellant.
)
___________________________)

NO. 44555
ADA COUNTY NO. CR-FE-2016-6823

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After Kevin Neil Charles pled guilty to felony domestic battery, the district court
sentenced him to ten years imprisonment, with two years fixed. Mr. Charles appeals,
contending the district court abused its discretion by imposing an excessive sentence.

Statement of Facts and Course of Proceedings
The State filed a Criminal Complaint alleging Mr. Charles committed the crimes
of felony domestic battery, in violation of I.C. §§ 18-918(2), -903(a), and attempted
strangulation, in violation of I.C. § 18-923. (R., pp.7–8.) According to the presentence
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investigation report (“PSI”), Mr. Charles hit and strangled his wife during a fight. (PSI,1
pp.3–4.) Mr. Charles was intoxicated at the time. (PSI, pp.3–4.)
Mr. Charles waived a preliminary hearing, and the magistrate bound him over to
district court. (R., pp.26–27, 28.) The State filed an Information charging him with felony
domestic battery and attempted strangulation. (R., pp.29–30.)
Pursuant to a plea agreement with the State, Mr. Charles pled guilty to felony
domestic battery. (R., p.40; Tr. Vol. I,2 p.5, Ls.6–16; p.13, L.20–p.14, L.6.) The State
agreed to dismiss the other charge. (R., p.40; Tr. Vol. I, p.5, Ls.17–18.) The State also
agreed to recommend a sentence of seven years, with one and one-half years fixed.
(R., p.40; Tr. Vol. I, p.5, Ls.8–11.) The district court accepted Mr. Charles’s guilty plea.
(R., p.40; Tr. Vol. I, p.15, Ls.8–17.)
At sentencing, the State made a recommendation consistent with the plea
agreement. (Tr. Vol. II, p.7, Ls.9–12.) Mr. Charles requested the district court retain
jurisdiction. (Tr. Vol. II, p.9, Ls.1–5.) The district court sentenced Mr. Charles to ten
years, with two years fixed, without retaining jurisdiction. (Tr. Vol. II, p.14, Ls.10–12;
R., pp.57–58 (judgment of conviction).) Mr. Charles timely appealed. (R., pp.60–61.)

ISSUE
Did the district court abuse its discretion when it imposed a unified sentence of ten
years, with two years fixed, upon Mr. Charles, following his guilty plea to felony
domestic battery?
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Citations to the PSI refer to the 284-page electronic document containing the
confidential exhibits.
2
There are two transcripts on appeal. The first, cited as Volume I, contains the entry of
plea hearing, held on August 1, 2016. The second, cited as Volume II, contains the
sentencing hearing, held on October 3, 2016.
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ARGUMENT
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Ten
Years, With Two Years Fixed, Upon Mr. Charles, Following His Guilty Plea To Felony
Domestic Battery
“It is well-established that ‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court
imposing the sentence.’” State v. Pierce, 150 Idaho 1, 5 (2010) (quoting State v.
Jackson, 130 Idaho 293, 294 (1997) (alteration in original)). Here, Mr. Charles’s
sentence does not exceed the statutory maximum. See I.C. § 19-918(2)(b) (maximum of
ten years imprisonment). Accordingly, to show that the sentence imposed was
unreasonable, Mr. Charles “must show that the sentence, in light of the governing
criteria, is excessive under any reasonable view of the facts.” State v. Strand, 137 Idaho
457, 460 (2002).
“‘Reasonableness’ of a sentence implies that a term of confinement should be
tailored to the purpose for which the sentence is imposed.” State v. Adamcik, 152 Idaho
445, 483 (2012) (quoting State v. Stevens, 146 Idaho 139, 148 (2008)).
In examining the reasonableness of a sentence, the Court conducts an
independent review of the entire record available to the trial court at
sentencing, focusing on the objectives of criminal punishment: (1)
protection of society; (2) deterrence of the individual and the public; (3)
possibility of rehabilitation; and (4) punishment or retribution for
wrongdoing.
Stevens, 146 Idaho at 148. “A sentence is reasonable if it appears necessary to
accomplish the primary objective of protecting society and to achieve any or all of the
related goals of deterrence, rehabilitation, or retribution.” State v. Delling, 152 Idaho
122, 132 (2011).
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Here, Mr. Charles asserts the district court abused its discretion by imposing an
excessive sentence under any reasonable view of the facts. Specifically, he contends
the district court should have sentenced him to a lesser term of imprisonment in light of
the mitigating factors, including his acceptance of responsibility and remorse, recent
work history, need for alcohol abuse treatment, and family support.
Mr. Charles has expressed great remorse for the crime and accepted
responsibility for his actions. Acceptance of responsibility, remorse, and regret are all
factors in favor of mitigation. State v. Shideler, 103 Idaho 593, 595 (1982). During the
presentence interview, Mr. Charles stated, “I feel horrible and wish it never happened. I
could’ve just left and filed for divorce to keep my kids safe.” (PSI, p.4.) He also said, “I
made a huge mistake and I want to fix and repair it. I have no excuses for my actions. I
would like to apologize to my wife and kids again.” (PSI, p.14.) Similarly, he stated
during the domestic violence evaluation that he was “ashamed of myself” and he
wanted his wife to know she was not to blame for his behavior. (PSI, p.45.) He was
“[a]bsolutely” willing to get treatment. (PSI, p.45.) At the sentencing hearing, Mr. Charles
again apologized to his wife and family. (Tr. Vol. II, p.9, Ls.13–15.) He also wrote a
letter to the district court “to take full responsibility for my actions.” (PSI, p.56.) These
statements of acceptance, remorse, and regret stand in favor of mitigation.
In addition, Mr. Charles has maintained steady employment over the last couple
of years. Mr. Charles has a Class A CDL and experience as a delivery driver,
warehouse worker, forklift driver, and crane operator. (PSI, p.11.) In late 2014, he
began working for Grasmick Produce as a delivery driver. (PSI, p.11.) Grasmick
Produce wrote a letter to Mr. Charles’s parole officer describing his strong work ethic:
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. . . Mr. Charles has exhibited outstanding work ethic and has had been a
positive influence on those around him. He has arrived to work on time
and also successfully built rapport with several of our customers. I am
hopeful Mr. Charles continues to work for Grasmick Produce for years to
come.
(PSI, pp.11–12.) Mr. Charles also worked for Boise Supply as a driver. (PSI, p.11.)
During the presentence investigation, Mr. Charles reported that his goals were “to get
back to work, provide for his children and buy a house.” (PSI, p.14.) He hoped to get a
job “with benefits and stock options.” (PSI, p.14.) Mr. Charles submits his recent
employment history and positive work attitude support a lesser sentence. See State v.
Mitchell, 77 Idaho 115, 118 (1955) (recognizing gainful employment as a mitigating
factor); see also Shideler, 103 Idaho at 594–95 (employment and desire to advance
within company were mitigating circumstances).
Although he maintained steady employment, Mr. Charles has struggled with
alcohol abuse for most of his adult life. A sentencing court must give “proper
consideration of the defendant’s alcoholic problem, the part it played in causing
defendant to commit the crime and the suggested alternatives for treating the problem.”
State v. Nice, 103 Idaho 89, 91 (1982). The impact of substance abuse on the
defendant’s criminal conduct is “a proper consideration in mitigation of punishment upon
sentencing.” State v. Osborn, 102 Idaho 405, 414 n.5 (1981). Further, the Court of
Appeals has recognized that a defendant’s “extremely troubled childhood is a factor that
bears consideration at sentencing.” State v. Williams, 135 Idaho 618, 620 (Ct. App.
2001). Here, Mr. Charles grew up in an abusive household and many members of his
family had drinking problems, including his grandfather, mother, stepfather, and brother.
(PSI, pp.37–38, 40, 43.) His stepfather would spank him with a belt “quite frequently”
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and hit him in the face. (PSI, pp.37, 38.) His stepfather was also verbally abusive. (PSI,
p.38.) In addition, his stepfather was physically and verbally abusive to Mr. Charles’s
mother. (PSI, p.40.) Mr. Charles explained that sometimes the fights were so bad that
his mother and siblings would have to “leave for a while.” (PSI, p.40.) As a teenager,
Mr. Charles attempted suicide twice and tried to run away from home. (PSI, p.40.) He
first drank alcohol at age twelve. (PSI, pp.13–14, 23.) At one point, Mr. Charles was
drinking a twelve-pack of beer every day and a case throughout the weekend. (PSI,
p.43.) He said that he “drank that way probably for ten years,” until he “got in trouble.”
(PSI, p.43.) Eventually, in October of 2014, Mr. Charles was granted parole and got
sober. (PSI, 14.) Unfortunately, he relapsed in April of 2016 and committed the instant
offense about one month later while he was intoxicated. (PSI, pp.3, 14.) Looking back
on his relapse, Mr. Charles said, “I wish I would never have started drinking. It’s my
biggest downfall.” (PSI, p.43.) He acknowledged he was an alcoholic and that alcohol
“caused issues in several areas of his life.” (PSI, p.14.) He was willing to participate in
in-depth alcohol and domestic violence treatment. (PSI, pp.16–17.) Mr. Charles asserts
the district court failed to give adequate weight to this mitigating information of his
difficult childhood and history with alcohol abuse.
Finally, Mr. Charles has the support of his family. His mother wrote to the parole
commission that he could live with her until he finds his own residence. (PSI, p.8.)
Mr. Charles reported that he shared a good relationship with his mother. (PSI, p.7.) Until
his brother’s death last year, Mr. Charles was very close to his brother as well. (PSI,
p.38.) Additionally, Mr. Charles is close to his extended family in Montana. (PSI, p.28.)
The support of Mr. Charles’s family stands in favor of mitigation. Shideler, 103 Idaho at
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594–95 (family support and good character as mitigation); see State v. Ball, 149 Idaho
658, 663–64 (Ct. App. 2010) (district court considered family and friend support as
mitigating circumstance).
Based on all the mitigating circumstances discussed above, Mr. Charles
maintains the district court abused its discretion by imposing an excessive sentence of
ten years, with two years fixed.

CONCLUSION
Mr. Charles respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that this Court vacate his judgment of conviction
and remand this case to the district court for a new sentencing hearing.
DATED this 18th day of April, 2017.

__________/s/_______________
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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